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What is an antitrust ~empt1on? . . . . 
• '; '" t ; " 

i\ntitrust 1awgeil~~al~y. s~eks to preserVje .'::ompetitionii.n . :t;-he- .' 
marketplace by pr:e:yentl.ng.unreasonap1e -rest;r-al.D,ts on tracie,' 'PJ;'J.CEi'·'. 
,discrimination,. pri~e fixing_, and nionopqI±iiis. In partic·ulal',.'. 
· antitrust lawspro:ttibit oollusion among' fi~s to raise pr~:ges,p:r:, 
· engage in oth'er ariti~competitive conduct .. ' ~. antitrust exemption' 
_ allows competitors: to coll~?-e under Elpecif.i~d circumstance¥. .' ". 

. i,., 

tobaG!dP[:dOmp,miesola1m . that .' ~y :need an an~.it~s~-­
I." 

Why do the 
· eX".aption? 

.;.' '1'· .. 

Supporters of the: i-tobacco c.ompanies· cla:¥m.· that compreh~ri9ive' 
tobacco legislation ; should .(,;ontain an antitr:ust exemption because, . 
they believe; the:;c,bini?i!nie's- cannotcomply~ith the ·legi.slati';m.~ iii. 
provisions '. to .re~uceyouth smoking .. ; (including . mafketing .. 

· restrictions amipzjioe increases) without; suchan exempti6n.iirid 
.that ·the co;npariies!:need :an' exemption in: order co ensu~e that 
retailers and' di~tr;Lbutors':coniply with the ,law. ;' 

, .... I. . . !' 

Do the tQbaCCoco.D!P~;ies need an antitrust' ,exemption? 
. ..-:. i' . ..... '. . .... ;' ," . i·· .... ;.; ... 

. "No. There is no lCMson that the tobacco c()tilpanies .need to' collude. 
·in order to cotrip~Yi_withthe.law. The. tobaccp.companies do n6t :.ne'ed· 
to collude to:c<f;w.Ply . with the" marketing . 'imd adveir:tising 
restrictions, thep~ov:isions related to y.OUth access, the paymi;!rit 
provisions, or any',*f the'tiill' s other p;r:ovi!sions. The legi~lation . 

· creates straight~oljWard c:ib~igations on the tobacco indusFry:ali9. 
.. each companyc_ancoFplYi~dl.viduallY. .i··· i .... :: ..... 

. • '. :., . ,... • . I :. . i.:. ,'.' 
:Nor is an antitrust. exemption needed iIi' iorder 'for thejtobacco. 
companies to eris\lp(thattheir dis:tri!.?ut;ozjsand retailers; donot. 
sell tobacco prciduc~sto minors or otherWise; violate the ~ew la~;:.· 

: Compliance. amon~r' Oistributors and .reta~lers. wj, th any: ::legal: . 
requirement that,' .tl:ley. 'make tobacco -p;J;oduq:.t·s 'less acces.s;i,ble·':'tp'.· 

· minors or that they' c:omply· wi th other restrictions can be .~rifClr.ceo. . 
. directly by federal:!', .state, and localg9'Vernments. . Moreover,: 

· comprehensive. legis(j:ation ,shquld contaihS-\:iiff~ciimt iDcent~v:esfor 
tobacco companies;.t!o· iosti:!,l compliance fnl'theirdi:strihut1orS';;arid' 
retailers, without ithe need for insulat;irig:group boycott activity 
from antitrust. scpii:iny. ,: "; ; '.' .": . 

! ~ '. .' • ' ~. ' 
.j: .1 I· ' .. ' . 

Wliat wil.l happen,i.f: tcibaco.o oompaJ:!,ies get ~ .und.eserved ~t:itru.,t 
·.exemption? 

i ' I 
· ,An antitrust :EiX.!.mptioDwi11. not .advaliC~,the purposes iof, :the;: 

legislation. "Mqr~c:>ver,:,as the FTC has: concluded, if !.:toba·cco 
. companies get ari,:lUl:t:i trus.t eXemption" they! maybe ,able tc;>j,us~: ~:tie 
. legislation to C9:ltrude ~hc;i thereby l.ncrea,se thel..r profl.tabJ..h.ty . 
. significantly ... 'Tho:ge ino:r:easedprofits would not go 1:0 th~public. 
health or to a:dvail!ie other important'p~lic 'purPoses; thE:ty would 
simply line thetobacc<? companies'. coffers:;. . 
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Comprehensive T acco Legislation '\ VIi' J ~\~ 
Should Not Have a~ Antitrust Exemption <;~u,J~ :... Sll-Pv\)) 

,\0 s~,t ().....,.J "\U-cZ 
b\.cJuk ~~~- •. OC\~ 

Tobacco companies advocate '1 antitrust exemption for the industry as part of any Of-~~....l 
comprehensive tobacco legislation. Such exemptions are not necessary to achieve the goals of" . \ . 
the legislation and may have anticompetitive effects that serve only to enrich the tobacco ~ cJ>.QftS 
industry at the expense of confirmed smokers. ~e~ ue 

. 1'Il ~ '> \">S 
What is an antitrust exemption? ~ t¢K" \)0"'5) (; 

le? vfo' S~o:> ~ 
Antitrust law generally seeks to preserve competition in the marketplace by preventing ~ ~~L.. 

unreasonable restraints on trade, price discrimination, price fixing, and monopolies. In ¥ <Ifll'!1.lZ\ 
particular, antitrust laws prohibit collusion among firms to raise prices or engage in other anti- J("':'.:f\' VOfV6 
competitive conduct. An antitrust exemption allows competitors to collude under specified ~Qu;r -w.~ 
circumstances. ~;/><~~ . 

\>~ 
Why' do the tobacco companies claim that they need an antitrust exemption? 

Tobacco companies claim that comprehensive tobacco legislation should contain an 
antitrust exemption because, they believe, they cannot comply with the legislation's provisions to 
reduce youth smoking (including marketing restrictions and price increases) without such an 
exemption and that the companies need an exemption in order to ensure that retailers and 
distributors comply with the law. 

blw\wr 
Do the tobacco companies need af antitrust exemption? 

No. There' 0 reason that the tobacco com 'es need to collude in order to comply 
with the la e tobacco companies do no e to collude to comply with the marketing and 
adve . . ng restrictions, or any of th . s other provisions. The legislation creates 
s e tobacco industry and each company can comply individually. 

Nor is an antitrust exempt' or the tobacco companie 
their distributors and retaile 0 not sell tob products to minors or 0 ise violate the new 
law. Compliance am etailers with youth acce r other restrictions can be 
enforced directl federal, state local governments. over, comprehensive legislation 
should con . sufficient inc ves for tobacco comp . es to instill compliance in their 
distri ors and retaile , . thout an antitrust exe tion. 

Is an antitrust exemption necessary for tobacco com pan . 0 be able to enter the protocol? 

Proponents argue that the antitrust exe on is necessary to permit the tobacco 
companies to enter a protocol. However, ltrust laws do not prevent the tobacco companies 
from entering into a protocol with the eral government individually. Moreover, the tobacco 
companies are permitted, under w -established antitrust principles, to petition the governrnent 



collectively in order to clarify or modify the protocol. A statutory antitrust exemption is not 
necessary for such collective action. 

What will happen if tobacco companies get an H~b~r antitrust exemption? 

bl~\-- . 
¥antitrust exemption will not advance the R';fP0ses of the legislation. Moreover, as the 

FTC has concluded, if tobacco companies get ~!Itrust exemption, they may be able to use the 
legislation to collude and thereby increase their profitability significantly. Those increased 
profits would not gq(to the public health or to advance other important public purposes;.tft13 

Conclusion 

The antitrust laws are the chief legal protector e free-market principles 0 hich the 
American economy is based. Even the most c ly and narrowly drawn ant" st exemptions 
often result in unintended anticompetiti fects. For this reason, antit exemptions should 
be enacted only in exceedingly rar . stances in which the fund al free-market values 
underlying the antitrust laws compellingly outweighed b clearly paramount and 
incompatible policy ob' lve. There is no important p . y objective in this case that could not 
be advanced by 0 means -- namely, through di enforcement ofthe marketing restrictions, 
pnce Increase uirements, and other provisi s of a comprehensive tobacco bill. 



MAY-11-1998 17:38 DOJ/ANTITRUST DIV. 202 S14 0306 P.01/04 . .\ 

Wniteb ~tate~ 1Bepartment of 31u~tice 
Antitrust Division 

Fax Nwnber: 514-0306 
Voice Nwnber: 514-2512 

The infolllliltion contained in this facsimile is government privileged and eonudential infonnation intended only for the use of the 
addressee(s) listed on this coversheet. If the reader of this message is not the intended recipient(s). you are hereby notified that any 
dissemination, distrihution or copying of the telecopy is strictly prohibited. If you have received this facsimile in error, plcase 
immediately notifY the sender at the telephone number listed on this coversheet and the original facsimile must be fCturned via the 
United States Postal Service to the address above. Thank you. 

DATE: 

TO: 

of: 

Fax Number: 

FROM: 

FAX COVER SHEET 

May 11, 1998 

Elena Kagan 

456-2878 

Doug MelamedIBob Potter 

Pages Sent (including this sheet): 4 

Remarks: Enclosed are two versions of possible antitrust language. We would prefer the short, 

one-page version. However, if there is insistance regarding some type of tiling with 

the AG for ecrtain conduct, we could accept version 2 -- which significantly does not 

key an antitrust exemption off approval by the AG of the conduct. That rcmains 

unacceptable to us. 
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SEC. . ANTITRUST EXEMPTION FOR REFUSAL TO DEAL WITH 
DISTRIBUTORS AND RETAILERS WHO SELL TOBACCO PRODUCTS TO 
UNDERAGE PERSONS. 

(a) EXEMPTION. -- Subject to subsection (b), the antitrust laws shall not 
apply to conduct by a tobacco manufacturer that consists of -

(I) establishing with other tobacco manufacturers an entity, not 
affiliated with any tobacco manufacturer, for the sole purpose of 
compiling a list of distributors or retailers of tobacco products who sen 
tobacco products to underage persons in violation of this Act; 

(2) providing such entity with information regarding any 
distributor or retailer of tobacco products who the manufacturer 
becomes aware is selling tobacco products to underage persons in 
violation of this Act; 

(3) obtaining from time to time the list compiled by such entity; 
or 

(4) refusing to furnish tobacco products to a distributor or 
retailer on such list solely because of such distributor's or retailer's 
sales of tobacco products to underage persons . 

. (b) DISCLOSURE AND PUBLICATION. -- Subsection (a) shall apply with 
respect to an entity described in subsection (a)( I) only if such entity retains the 
documents relating to its establishment or operation and makes such documents 
available for examination--

(1) upon request by --
(A) the Attorney General; or 
(B) the attorney general of a State. 

(c) DEFINITION OF ANTITRUST LAWS. -- For purposes of subsection 
(a), the term "antitrust laws" has the meaning given it in subsection (a) of the first 
section of the Clayton Act, except that the tenn includes section 5 of the Federal 
Trade Commission Act to the extent that such section 5 applies to unfair methods of 
competition. 
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Subtitle E Antitrust Provisions 

SEC. 1161 REVIEW OF CONDUCT 

A participating tobacco product manufactuTer or manufactuTers may request that the 
Attorney General ofthe United States review, pursuant to any procedures 
established by the Attorney General, a plan to comply with the requirements of this 
Act regarding reduction of use of tobacco products by underage persons. Upon 
receipt of such a request, if the Attorney General determines that the plan will not 
Wlduly restrain competition, the Attorney General may advise the parties seeking 
review that the Attorney General does not intend to challenge the proposed conduct. 

SEC. 1162 LIMITED ANTITRUST EXEMPTION FOR REFUSAL TO DEAL 
. WITH DISTRIBUTORS AND RETAILERS WHO SELL TOBACCO 

PRODUCTS TO UNDERAGE PERSONS. 

(a) EXEMPTION. -- Subject to subsection (b), the antitrust laws shall not 
apply to conduct by a tobacco manufacturer that consists of --

(I) establishing with other tobacco manufacturers an entity, not 
affiliated with any tobacco manufacturer, for the sole purpose of 
compiling a list of distributors or retailers oftobacco products who sell 
tobacco products to Wlderage persons in violation oftills Act; 

(2) providing such entity with information regarding any 
distributor or retailer of tobacco products who the manufacturer 
becomes aware is selling tobacco products to underage persons in 
violation of this Act; 

(3) obtaining from time to time the list compiled by such entity; 
or 

(4) refusing to furnish tobacco products to a distributor or 
retailer on such list solely because of such distributor's or retai ler' s 
sales of tobacco products to underage persons. 

(b) DISCLOSURE AND PUBLICATION. -- Subsection (a) shall apply with 
respect to an entity described in subsection (a)(l) only if such entity retains the 
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docUlllents relating to its establishment or operation and makes such documents 
available for examination --

(I) upon request by --
(A) the Attorney General; or 
(8) the attorney general of a State. 

SEC. 1163 SAVINGS CLAUSE 

Except as provided in Section 1162, nothing in this Act shall be construed to 
modifY, impair, or supersede the applicability of any of the antitrust laws. 

SEC 1164 DEFINITION OF AN l1TRUST LAWS 

FOT purposes of Subtitle E, the term "antitrust laws" has the meaning given it in 
subsection (a) oflhe first section of the Clayton Act, except that the tenn includes 
section 5 of the Federal Trade Commission Act to the extent that such section 5 
applies to unfair methods of competition. 

TOTAL P.04 
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zoo III 

\'" L~,c..G - '" it It IMU-\. r -
aM. Ii h..u s r 

U.S. Department of Ju",lee 
Offi~ ur'""&lJlallvo Mall's 

'""~ D.c. ~djJD 

March 3, l!I9a 

The Honorable Michael OeWine 
Cha1rman, Subcomm1ttee on Antitrust, 
Buslness Rights, and Competition 

Committee on the Judiciary 
united state~ Senate 
washinqton, DC 20510 

Dear ~r. Ch~irm~n: 

In response to your and Senator Kohl's request, this letter 
concains the Departmsnt ot Juetlce's evaluation o~ the proposal 
to create an antitrust exemption tor tobacco product 
manuf~cturera as part ot tobacco legi~lation currently under 
consideration. Although our evaluation is necessarily 
preliminary and is subject to revision as eOnsider~tion of 
tobacco legislation progresses, the gene~al principles e~pre53ed 
herein are l1kely to be applicable to any tobacco legislative 
proposal that lncludes an antitrust exemption. An identical 
reply letter has been prepared and sent to Senator Kohl. 

The American econOmy is Qa~ed on free-market pr1nc1ples. In 
essence, businesses ~ene~ally a~e f~ee to choose the produot~ ~nd 
services they will offer and the prices they will charge. At the 
same time, individ~al~ are free to ohoose the products and 
services they will purchase, taking into account the prices 
charged ror SUch goodland servtces. Competition among 
businesses, each attempting to be successful in selling its 
products, leads to the best quality products, the lowest prices 
and the highest level of innovation. 

The anti trul!lt 1 awe at-a des i Quad to prevent thill freedom of 
choice from being undermined through anticompetitive means. 
Tho •• 1.w8 8nsura that buuinepses will not stifle eomp~tition to 
the detriment of consumers, 

The importance of antitrust to our economy has been 
..-e,-,u'J".i, ;<;lfrJ uwu .. ,,-OUtl Llm"" by Lh .. Supreme Court. The Court has 
stated that price aqreements are illeqal unQer the antitrust laws 

foa/V10 BBBC tTg ~o~ YVd t~:LT 3111 S6/CO/CO 
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Til" Hunu~l:Ililt! Michael DeWine 
United 8~.te6 Sanat~ 
Pa;_ Z 

because ~hey are a threat to ·~he centra~ nervous system of the 
economy,n United states v. Soconr-vacuum Oil co., 310 U.S. 150, 
226 n.SY (1940), and that the an Itru8t lawL'i represent 
"fund8ll\ental national econOlllic policV." carnation Co. v. Pacific 
Westbound Conference, 393 U.S. 213,218 (1966). The word$ of the 
Court that perhaps best express the true impnr~An~A O~ the 
antitrust laws are the following: "Antitrust laws in general, and 
th~ Shp.rm~n Act in particular, are the Magna C~rta of freo 
enterprise. They are as important to the preservation of 
eoonomie froodom an~ our free enterprise a~atem liS tho Bill of 
Rights is to the preservation of our fundament~1 personal 
fl:"coclom:5." United St.at",&; v. Tupeo Associates, Inc., 405 V.:;;. 
596, 610 (1972). .. 

Because of the importance of the antitru~t laws to the 
nation' 6 economic policy, exceptions to the antit.r\lst laws ahoul!;! 
be made very sparinqly. Antitrust exemptions should be enacted 
only in rare instances in which the tundaroental tree market 
values underlying the antitrullt laws arA ont.w.d ahA'; by a 
paramount policy objective, We realize that the basic qoall5 of 
t.hA ",.,titrust law .. sl'\.d the critical 9froxt to reduce youth 
smokin9 throu9h significant price increases in tobacco products . 
... re somewh .. t in t.cn"ion. Yet effortl! to r-eduee "mok~n'i1 through 
modifications in the antitrust laws must make certain that such 
modifications lirer carefully emu mlrcowly ctafted to avo1C1 
unintended adverse consequ@nces. 

We belieVe that :soll\e of the proposed antitrust eltemptions 
likely will have just such unintended consequences. As we 
underst~nd it, the principal antitrust exemptions tor tobB~~O 
product manufacturers that have been m~ntioned as possibilities 
include: an exemption r~,r I"ri r.F.'-flxinQ, an t;l" ..... ption tor 
dealings with distributors and retailers, ~nd an exemption for 
coordinateo advertising. Such antitru~t OK~mptionD might be 
appropriate if it could be demonstrated that, without such 
exemption", enforcement of the ~ntitru.,t laws "W..,ul<J pn!vent 
conduct that is necessary to further the objective of reducing 
1.;110;;1 ~m.:lde[]ce of. tobacco use among l1I1.nOX'B. 

In tne Pepartment's view, an antitruat exemption is not 
needed to enable tobacco prodUct manufacturers to raise the price 
of tobacco proclucts in order to decrease !;!el1land tor them among 
minors, or to finance any qovernment education or. h~~lth progr~m. 
deBiqned to curtail tobacco use and alleviate its adverse health 
effAr.t.A. These obje~tivQs c.~ be advanc~~ to the ~amo extent by 
mean~ that do not permit the tobacco companies to eng~ge in 

rOQ/V'lO 
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tooll'i 

The HUllu.llt.Jl .. M.lulllit.l ~tlWj.lle 
United states SenAte 
Pa9B 3 

eon(1uct that, but for an exemption, woula vio.l.ate toe ant.ttrust 
laws. For example, imposinq an assessment against tobacco 
companies, as some have proposed, would have effects on both 
price and demand. Once the amount to be assessed aqainst the 
tobacco companies were set, the tobacco companies would pass the 
costs of. the aeseS6ment through the marketing Chain to t:hp.i,. 
consumers. Unlike an antitrust exemption for price-fixing, which 
could have the l't!rvQr.Q affaet Qf incl:'aaainq I:he pro1!il:liI <;>f the 
tobacco companies at the expense of consumers who are addicted to 
tobacco, such an ae~oe~~nl: would achieve th~ de~ired price 
Incre~se for tobaCco products without further enriching the 
tOQ&CCO companies 48 4 ~~~ull. 

The Department alSO believes that an ant1trust ex~ption is 
not needed 80 that tob~cco product manufacturers might act 
collectively to guard against the possibility of distributors and 
retailers und.e;t1llin1nq efforts to limit the extent to which minors 
are exposed to tobacco products. Adequate compliance among 
distributors and retailers with an,Y lp.<;Jlil.l TP.qlli TAm"n~ thlilt th"y 
make tobacco products less accessible to minors Can be enforced 
directly by tedaral, $1;.&t., and local govQ",nm<iO"tl5. NOl:'eover, it 
legislation provides sufficient incentiVes for individual tobacco 
product m~nutact~~cro to CGDiDt in ~tforts to redu~e &eleo of 
their tobacco products to minors. manufacturer~ can be expected 
to tak;e IStep" on tlll;:lL UWII Lv Iwtlure c;:oope1;otion b'l their 
distributors and retailers. There should be no need for the type 
of coord1nated conduct ~ng ~anufacturers that might violate the 
antitru~t li!lw$. 

The third ~roposed antitrust exemption is for tobacco 
product manuf~cturers to enqaqe in coordinated advertising and 
marketinq. The DAP""\:ml>n t" would want. to exami.ne the desi~ahility 
of such an exemption closely in the context of the overall 
le9ialation. Suoh an exemption might not be nece33ary if othe~ 
provisions in court orders or legislation were sufficient to 
enlSuro thot adYorti'llinq end morkfltil" ... Pk.<.Iy./.'l:IIlI:; w",.nl lSuitably 
restricted. If such measures are not fally available. however, a 
limited ant1trust exemption might appropriately assist in efforts 
to reduce tobacco use by minors. Any such exemption would need 
to be dratted narrowly and carefully 50 as to minimize the risk 
that it could be used to cloak (;t,nt1competitive collaboration by 
tobacco manufacturers beyond that necessary to achieve that 
overriding aoal, 
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some have attempted to ~n'wer the concerns reqardinQ the 
creation of an~itrust exem~tione by suggesting that legislation 
should provide that ex.mpticn~ for particular conduct will hp. 
condi~ioned on ad hoc Justice Oepartment approval, We strongly 
urge you not tn pU,.,,".18 such an approach, which would take thQ 
Department outside its traditional law enforcement role and turn 
it into a regulatory body. Thot would requirf> the creation \,if <1.11 

entirely new regulatory apparatus within the Antitrust Division 
and rai"e a hoat of queLlltivuti L"t!\llarding such 1I11port:lI.nt. 
considerations as procedural due process, and it could 
~i9n1ficantly InCr&a$~ the Ant1~ru~t P1v1sion's need for. 
reeources and riSk distracting it from its law enforcement 
mi5sion. 

We realize that antitrust is ju~t one of many important 
policy factors ConQ're~s must consider in /'I.w",' "pin., IiIffQ<:!tiVQ 
legislation to deal with the health problems associated with 
tnhll~r:n lISe" If, not:withstsnding our c:onoerne, you ohould dec:l.de 
to move forward with consideration of ant1trust exemptions, the 
P"partm"nt would bo plQQDed to wo>:k w1th you ill c.cfting t.ht!II1 tll:l 

narrowly and precisely as possible to achieve th&ir purpose 
wi thout creating Ulll~ElC:ElIiI;iOlL'y IInUcompet1tlve etrect~. 

The ott'lce of Management and Budqet advises that from the 
standpoint of the Administration's progr~ there is no ob;ection 
to the submission of this report. 

Thafik yo~ for your interest in the Pepartrnent's view~ and 
for your support of fedp.rlll IIntitrllst entorCQlI\ent. 

Sinc:orc1lr', 

LIA,~ 
Ann l-!.. Harkins 
Deputy Assistant Attorney General 

rOCl/V10 
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DEPARTMENT OF HF.A.l,TH III HUMAN SRRVTCRS 

Fcbnlary 25, 199R 

NOTE TO: INGRID M. SCHROEDER (OMB) 

O~t'ICIl UP THI! 5Ec.RJrrAI\)' 

om •• or !he Getl.,..1 0 ...... 1 
J.egI,I.lkm pjvl.\"" 
W.lIhlnaron. L1C Z020I 

Re: Department of Justice Report on Attorneys Oeneral and TobilCCO Industry Report 
on TubllCCO Settlement Plan - Antitrust Excnlption for Tohacco Producl 
MftDufaclurers - Drall Leller (I.RM lJ); JMS~7) 

HHS hu.!o Ihe 1\Jl\uwinl! cumments so flir on 1111: draft lcUer. We cannot give final HHS clcarllllcc 
nt fhi. lim~ AR wr. hftv(', '''It h ..... m fmm "11 TP.Vifl-.rs. 

A mark-up ofthc lc;ttCr is BtUlched lind the revisions QN exploined hlllC)w. 

The letter in several pl~cs refors to a tobacco settlement. The reference to a "setllement" iN 
jlJlloo"rllte and should be delotod throughout tho lotter. Unless this choDge: i. lUade. HnS will 

Dot ~Iear the letter. 

There is a conflict hetween two ~tBlementR on )\ftl/.e two, The third AentenCll of parne,rAT'h onc. 
ilSSer18 that th~re is a tension between the basic goals of antitrust law and efforts to rcduce youth 
smOking through signlflCllnt price increases. Then, the flrst sentence of paragraph Three states 
that the Department of Justice's ,'iew is that al\ antitrust exemption is not needed to enable 
tobacco manufacturers to rrullC tobacco product prices sufficiently to d('.crcasc demand hy ",inors 
fM u,bnoll() PI'()dUIll(I, implying thIlt the pril:e mr,;rell3eo would not be 90 significl1IIt ns to require 
an antitrust exemption. 

On page two. paragraph two. first line, the word "the" should be "that" and Ihe wnrd "pl'llpnse" 
should be "proposed", 

On page three, paragraph two, first line, the words "need and" should be illS("rlo=J hto'iJl'tl 
"deMi11lhility' , 

In the same palBgrapb two on page thl"Ce, options for antitrust exemptions should not be 
suggested. 'rhus, the ~entence beginning "1t'such provisiotlll • and all thallollnws in that 
paragCftph should be deleted. Similarly. on paac four. paragraph one, a1lll1nlluage other than 
boilerplate langtmge should he deleted from the paragraph so th.,t antitrust e.w.emption alternatives 
DIe 110t 5Ugge!ru:d, 

Attachment 

Jane K. Taylor 
202·690-7173 

:J..11 !N3S 
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e. u.s. Dtpartrllell. or Jt2Stlce 
()I'/tI» of Llp!J1ive AfIlIIrI 

'l'lI. ~ra!)l. K~el1"1 oewizle 
Chairman, '~b~~tt.. on Antieruat, 
.ue~'8a ~gbt~. ~ compotlcion 

Camm!~t.e on the JUdiciary 
u.d.t.a gt ... ta. s-ate 
W .. ~on. I>C 20510 

"...,.. "". Cb&j,l'IUo1\: 

1~ r.~poa •• ~c yQ~~ And Q.nator Ro~l'a ro~eGt, tbi~ 1.~~.r. 

w .... t.r.ill. t.'il. =~.-t" .. "t, of. J",.t.i.~ '. e-:'u .. ~lon t!>' eh., r>~ap" •• l 
~o ernc ... ant.:1.t.rIl8L ~t:1cl;l tu~· ~CQ pro4lo\Ql: 
ll\enllfaatwrerll •• ji)ort. of th" t ... b&cOq ~·~.!r:l..l .. ts.."j\ v-----
CUJ:X'ently -und." ~onlll~orlielon. AUhO!lP our C!Vlll ..... at1on 19 
ntcel.ar1~ pr.l1miD'~ and it p~~e~r. ~o ~'.Lo~ .. 
eOll8!claZOlLtlon o! tlIe Qvual1 tobacco Mtelemillt Jegh:i.e.ti.olJ. 
p:raar .... ~., the g/l':¥\.rt.1 print:l1pl ....... 84 ~.rein an liltely to 
~ QPUcahl. to u:y tobuco-MR,.m-nt-legblat1"" prC:>PQ,lI.l ~ha.t 
i~elu~ ••. An afteit~8t 6~tion, AA l~t1c.l ~p,p1v l.~~'~ haS 
burl, pr:epaTe4 uCl "!It r.o S .. natol' ~h1. 

'!'he American .. eor.ollll' .11 baS!!!!! em. t;r •• -~t llr1nc:1.~1.a. In 
c ••• a., bu. =.a., ••• general1,. _.:e f~. ~a cboe.O!: 1'..1'1" P:l'o4uC::tlr 1m!! 
".:rv!oes tll.,. will offer: and the ~rict!IJ th4IY will OUIr;.. At 1;h. 
,~ t~. iD4iy~~~m~w ~a lr •• to ~Qa8. ~. ~~~~~. ~4 
.~rv1ee. ehav. will purehaMe, takin~ into 5ecou~t the pric •• 
ch&rga4 for sucb gQO~5 In~ S$lv1c." C~.c1tlon among 
~.La. ••• a .•• ab Att.~tin9 ta be auceela!u1 in ~alli~g it& 
pr~tt, te .. ds to the beat Q'JaUty produClt., the. lowe'l:: pri cel! 
_4 1;11. ~i!2h98\; 1 __ 1 of :h ..... ".dQn. 

The ~tltr.u.t leva .~adQaivnea to ~~nt ~hi. tr~m of 
d~:Lc:. frOll! ~~ \IlI4eI1ll1M4 thr~h ants.eempel:!.t1ve mo. ••• 
'rb~. loa.", .. _nell-I:. that 'l:lUa5ne ..... w11.l not: at::l:le ,,,o~~~t:$.on t,.> 
th. d.etrilrulnt. Q~ ~OMwr_ •• 

TIll!: l"Po~tan<:. of a .... ti trust to our eConomy hal belm 
r.o;c;01i11:1."~ U\IOAeJ"CNS til!l •• ~ tb, II-..p~ C~t. The C:Ol.lrt I:!A' 
.~tQd that price agreemlnts Lrl 1118;&1 u~der the ant1tr.uac 1~w' 
b~c:a.~8. ~MlI" IlTft II. elu·oat to • ~ I'ent~al nervoua SYIl1!.!IIIl <>. 1:1IIA 

.. ~I.LV1SI!E1/JOO/SHIKI: NVO~: 01: gs-S~-1: :A9 JNilS 
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. "~UB"'!:I:&: ~ba 1I!p>rteng. <;I! u.. N\~j,~c 1ava to the 
n&tLcrl/1l eocrlOId.e poliey. ~UtD""ti"h' to ~CI anHtrullt 111."'11 GhQuld 
1M! lIUl<lw v_xY apa~lnlJ!.Y' Nlt!.loI:\Iat. -.....pt~ IIhou14 he! Gn."'t.~ 
oM,y 1:11 _"r:.~'l¥ r"1i' iJu:t*"" •• ill wW,e1I ~ fI.I,"&'!"?Nmte.' ~r.e 
market v.llUtll unC1llr1yln; elle andt.:nllit 1.". n. c~Uinlll.y 
Qut.we:l.g1leI1 l1y • o::l •• ~lY PUb.IIIOIUll: SlbHe:.' e~~eot1v.. Rfe zoeaUu 
that tlu!: baUc goal. Qf thll IUltit~lt 1&WI M~ tl\a cr' t:ioa~ /:_ 
.tt~rt to radQce YO~t~ ~k!ni thro~uh .'~ltlc~~ pric. ~ ~ 
~~c~e&,e. ~ t~.cco ,104uc~. ara sQ~at in tenlton~ J Y~t \ 
effgrta to re4uca emo~l~ t~Q~~ bOdlt10.t~ona in cb~~tL~~~ 
~awl rnuat ~ certaiD tt •• ~ luch ~04~fic.tioh' ~e e&%etully ~i 
narrowly cratted to &ve~4 uniate~ded .aver •• O~~.n09D. 

w. ",.Uow ~'QI\a of tho P'Copoe~ant.i t.l:\lct _.mpt.io".. V t../' 
11.klJly will. 'two". ~u.e euGh ""int.eI'I4.19 eObaaquems_, As w. 
="l'et._4 it. the Pl':ine:i.p&l .nt:l.t~lIt .~l __ • ~~ ~el~MIC!o 
p=-ocl~ct IIIQINf_t.ul:.r c:a».4uet. t;hat; h.",. HU mod.oMII .e 
jJ9 •• n~Uh,:i.." az'e Q eKClle:l® fOI: p:t":ica-f~, 1m .K~tlOll £01 
~.a1.~. wltb dlat~~to~ on4 rotGil~r;f. a~ ab CK~tlQ~ tor 
rest.r1cun; I14vwt.1s1Tli. S\lch IWI.l \;~\II1t. -'"'1'1;1.=. 1IIo1;'ht. be 
IIlPPl'Ol>do.~ 1f il: cO~Cl M delllen.t~h4 tib.at, withcN~ lIuch 
IilXlUllPe~onll. enforcl!l!l"~ Of t:hl DUtN.t '.WI _v.1cl pJ'cvant 
C::OMuct t~t I.. nsOI •• 1U;y' to '\1~thtu: tao ob;iGlt!Uve of reduciM 
ebe ine~enc. of tobaeoo ~D' among mlno~ •• 

w" the ntlpUtlllanf.'. vi ...... an anI;1tN.t: lOCempUon 1s not 
needed ~g ~1. to~o::o p~odun~ manufae~er. to r.~i •• the p~iQ' 
of tobaCQO p~o4uat. tn or~r ~~ de~~'~~Q ~~~~ for thAm .mona 
minora Q~ to f.j.~c:.e Any governmct oc1'.lc:at:.icm or ua1~ p~Q'I:'AIlIe 
dee1tn.' eo eu~~~:l1 tobaeao U~Q G~d .11~iat. 11:0 ~"BO haa~th 
ett.cc:.s) Th ••• objective. can be .. r:biwe4 ~t.hou.~ ~armiteil\a t:b_ 

,tol=a.cc:c cOlllPCll!.!.ea t<> otJlIIISIII lra eon411C1!: t~t.. bUt for 1m, 
~emptiaD. wau14 vi .. lat. t~. Antitruet lava •• ~y ~~.lfta ~ 
.1I ••• liIIIo<O.t ag6S.1'IotI~ to1H.Cco cOlllP8Jl.l.IIt., a. 11_ h .. ve FOPOB~. 
On~ t~ go"'~t:. I'r~r ..... n .... ". cra 4lU:.lU:1Id.ned _lid tbCl .... ount: 
cC) » ......... 4 lIqains't t:.tt. eoba"co eornpuU. 1a •• " ~he ~l)e.C:c:o 
O¢~ •• w,U.1 pol.' l;~. co.1It .. ! the uo. __ t tb.:ouQ'h ell. 

MTVlJ.'ll'T 
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A1Uketing ellaill t·o their CiOMUIIIII:&". 'Nly further iu.cre.&!I. ~D 
pr;\.r;l~1' d.ee,i;I:ed, in or4e1' to ''Illl\'\O~ t-obl\aao 1lII. could be 'achie_Q 
directly by LDeross1Di ~e4.r.l &a4 .tat. &Xci.. tax.. OR ~o~cco 
proCluct... ~l~Q" Ult.it.r'wlt ... "",Han f.oIr p~L~1It U~ • ..rhlah 
Qo",ld have ~h. P.',"VU' •• effect of incru.lli1lg the Pl0!1u ot the 
to~vo c~nioCl at tho ~ft •• of conlumara ~ Q~a'a4~c~~ eo 
tD~CO. these "S$~.' wou1( .ebi~ the ~irtd pri~. i~~ •••• 
to~ tc~~cco p~c4~~t. w1thu~~ furt~~ enriChinO ~he tQbac~o 
c~~l •• &. a ~su1t. 

~ ~Qportment &1,0 belt.v,. tba\ an ~t1tru~t exemp~~on 18 
nb~ ne.d.~ ~" o~d.r ~ ~1. eebac~D prQduc~ .-nuf.ctut~1 to 
enaura that ~h.lr distributor, an4 rata~l.r. ~o not ~~n9 tbe 
old.gt:.lv. gf nltiucinlJ u ... of t.obaooo p~ocNota ~ 1l\!aa:t'8. 

Ad~.t. oomp1iane. ~no di~lributore &ad %.tatlft~1 with any 
1.,&1 ~.~iw~~ tha~ thef mako tObacoo p~u~t. 1 •••• oo ••• t~. 
to !Unor" Clift ~ _fQE'C~ di:r:.ctl,r bv t.o!.r .. :L. .tlLt.. aDd. :Local 
gOY.~~~ •• KoranYOr. 1~ the lavl.1atio~ pr~l~. e~ttici.~~ 
b.oet.:!""e& fo~ t:obAgo .. pzoduct ",latoc\:uftr. ~.o et1.UILftI t:beIt. .""c. 0' t~i~ ~obacco ~tQduct. to'~iu~. dectina .&tluractorl1y. 
IlllU3UtIlCtw:":Z:S C:A.I1 b. ~t.4 to tau .1:epI en their awn to 
et.ure Gooper.t1on Qy tn.~r G~I~r~~or. Bhd retailRra. Thlra 
.honld b~ no neQd for tho ~c of OQOJ~~t.« ~Qn~uat ~.o~ 
II!4JlUf~turerll that rdght viol.ate tbe ant:itt'WIt 1_ •. 

,.....,41 t"~~ • ,// 
1'1\. I)ep&rtIDCt ill .~t.iaal aboUt i:b4t.A~.t~~l1Uy ot! aft v 

~tit~.~ .x.mptio~ to permit tobacco prod~ maDufaeturera tn 
"CO~I\.t. .. th.i,.. •. Il_rtbtlr.t:r .. nd IllArlt.t:il\lf u. n..w~ tn c!i:r:.e", 
t:heftl ...... y tZOO!ll IrIi=.O:re. 1l\aC1I Ii::I ~iOh wau1.d. !'!.C'lt; ".., r\I".., ..... Y)' 

if o~b.~ Pfov18iun. !nol~d 1~ aOQ~t or4.~. an pa~~ Df ~. 
ell:t.2.II\IIl'u~ /'I'" .'.s~rj) !n the lllCris1a~toa werQ GIl.Uiciorltt to 
._ur. that advertohinR c.nd JV,1II.~.t.1oq 1II0~~\;' ~ di"'K~U at. 
",1 _.Jrr 111.101'1 pr .. "".l",,, w." •• t .. ", .. U"'l., .a.' U -,-
co n at adverd.ing anlS uzlradll.; by t~ t.O~ClCC1."---
lII_fac~v.t:'.~- :c..\;.I/IUl' to flU:th= .u·.!.l1lM 
~e.l of ~~ol~ loeacco V8 no~a, ~tdft.d ~tit=~.~ 
IIXeIl1i't:l.D~ 1II~,,-4\; lJIII ~1If' .. ~.t... u~C:l.OlI sJlQI.I14 be 
d:atted, n'~:lrorly U4 ",~o &9 \:Q 1I\:i.n'!:iil1-H-,tl1~ r:I.&~ that :l.t 
';Ol,Jl~ ~ \,1 •• 4 ~~ IUltlcOIN)8t.it:Lve CCll4bOratian'~~OCla 
maDQf.e~yond \b~t nee~BS~ to ae~.vc ~bAt overr!4i~--_ 

o 

s ...... have .~" .... tell ~ ..... -.- th .. COD".~ s:eO""diD$ ~M 
ereae~on ot antitrust ~~t1ona by 8Uqg.at1n~ ~b~t legi.lat1oa 
"Jlould I>r6vida tMI; _51~l:lona f .... e putiMa:>' l.:OI'IiIluc;t will. ~ 
~dirio~.d on ad hoc ~.tiae DtparbD~t aDProval. W$ .~,i~ 
\&&'p yo\o\ not to pIlral1. III1.<:h ~ "'pp~llb. wh.1oh WOUl<l. ~ue ~ 
~:tI:~1!. n\ltdd. it. trad.t.dOJltll 1w "'!ozocuumt: 7'016 ",,<'1 1;\\,,1' 
~, itl\;o • rcgulac0r.i =e;y. That \ro\1)4 !r"lIqub'lI t1':.e er.n.tio", loll! ., 
utlt:oly n6W r~le.torv apparatUIL vrLthin t.he ).ntit:.r\lat. Dl.\.~dtm 

~NOILVlSI031/J90/~HHG~ WVI~:Ot~ 9S-S~-~ : All It-..qS 
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TO: Josh Gotbaum 
Elena Kagan 
Sherman Boone 
Don Gips 
Bruce Lindsey 
Peter Jacoby 
Sally Katzen 

. -.-, 

a......h h.~, r 
2/25/98 

cc: Jim Jukes 
Jim Murr 
Richard Turman 
Jill Pizzuto 

FROM: Ingrid Schroeder 
ext. 53883 ,,' 

RE: Justice Letter on Tobacco Antitrust 

Attached is the Justice redraft of the tobacco antitrust Jetter. This redraft 
includes changes/edits requested by DPC (Kagan) and HHS. 

on pJ~ 
The paragraph that is markeais the subject of an HHS appeal to DPC. 
HHS would prefer that this paragraph take out all support for an antitrust 
exemption and read as follows: 

"The Department is skeptical about the need and desirability of an antitrust 
exemption to pennit tobacco product manufacturers to coordinate their advertising 
and marketing in order to direct them away from minors. Such an exemption would 
not be necessary if other provisions included in court orders as part of the settlement 
or elsewhere in the legislation were sufficient to ensure that advertising and 
marketing would not be directed at minors." 

Since we need to clear this letter tonight (for a S. Judiciary hearing 
tomorrow) we will need your comments ASAP. Please call me at 
ext. 53883 with any comments or changes to the letter. 

Will keep you posted on the outcome of the appeal. 
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FROM: SCHROEDER, L. ...................... 

U.S. Deparimllllt of JWILIce 

Office of Leaislalive Affairs 

llluhbot .... D.C. lOJJO 

The Honorable Michael PeWine 
chairman, ~u~commi~eee on Antitrust, 
BueinessRights, and Competition 

Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Oea~ Mr. Chairman: 

In response to your and Senator Rohl's reQUest, this letter 
contain. the Department ot J~sLlce'B evaluation of the proposal 
to create an ~titrust exemption for toba~co product 
l11t:Ulufacturlirs 61'> part of tol:laeco .legislation currently under 
consideration, Although our evaluation is necessarily 
pre!iminary anc is subject to revision as consideration of 
tobacco legislation progresses, the Q8neral principles ~~rpRsed 
herein are likely to be applicabl~ to any tobacco legislative 
proposal that includes an anti~"t~~ pyemption. An identiQal 
reply letter has Deen prepared and sent to Senator Kohl. 

P.2/5 

The American economy is based on fre6-ma~ket principles. In 
"S~Wlce, bu"incarJcliI ~enerClll.y a.r" £.$'" I.u <':lir"lOI!U!!' the products and 
services they will offer and the prices they will char~e. At the 
/lame time, im1ivlo.lu ... l" lira free to choose the prod.ucts and 
sQrvices they will purohase, taking into account the prices 
charged for such goo~ and se~ices. Competition among 
businesses. each attempting to be successful in sellin~ its 
products, leads to the best quality products, the lowest prices 
and the highest level of innovation, 

'l'he antit.rust lawa II'!"'" d .. sig'n .. d tc pr"vent: thio fre .. r5.olll of 
choice from being undermined through anti competitive means. 
Tho ... , "",J!" "nlllure thO\t bu .. :l.r.epcco w:l.ll not I!Itifle cUlL!~I:!\;ition to 
the detriment of consumers. 

The import~ce of antitrust to our economy has been 
recognized nUmerou. t.i.m",., by the Supreme Court:. The Court has 
stated that price ~greem&nts are illegal under the antitrust laws 
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The Honorable Michael OeWine 
united States Senate 
Pag.. , 

FROM: SCHROEDER, L. P.3/5 . ...... .. .. _ .. ~ ...... 

bac.~~e thay are a threat to nthe central nervous ~y~L~m of the 
economy," united States v. socony·vaeuum Oil Co., 310 U.S. 150, 
226 n.59 (1940), ana tl\aL Lht:O anti1:.rust 1a..,9 represent 
"fundamental national economic policy." Carnation Co. v. Pacific 
Wlilliltbound conference,383 u.S. ':llJ, 21B (1Sl66). The words of ehe 
Court that perhaps best express the true importance of tbe 
antitrust laws are the following: "Antitrust laws in general, and 
the Sherman Act ip particular, are the Magna Carta of f~~A 
enterprise. They are as important to the preservation of 
economic freedom and our free AMr.p.r,rris. ~y&tem aG the Bill of 
Rights is to the preservation of our fundamental personal 
fr~p.doms," Un~tad Stat&s v. TOpCO hDooci~ee~, Inc., 40~ ~.s. 

596, 610 (1972). 

Beoause of the importance ~f the antitrust laws to the 
nati"u'tI ~collomic policy, eXCeptions eo eha antitrust laws should 
be maae very sparingly. Antitrust ~empt1on. should be enacted 
only in rare instanoes in which the fundamental free market. 
values underlying the antitrust laws are outweiqhed by a 
paramount policy objective. We ~ealize that the basic goals of 
the antitrust laws and the critical effort. !".n l:'oouC'. youth 
smoking through .ignificant price increaees in tobacco products 
are som",,,,h~t. in t,ATH,ion. YQt efforts to ~ec!uco ::lJnoking th:;,ough 
modifications in the antitrust laws must make certain that such 
modificationo arc carefully ~Q narrowly cr~f~~~ ~u QvoiO 
unintended adverse con&equences. 

We believe that some of the proposed antitrust exemptions 
ll~~ly will have JUSt such unintenQed consequences. As we 
understand it, the principal antitrust exemptions for tooacco 
product manufacturers that have been mentioned as possibilities 
include: an exemption for price-fixing. an exemption fnr 
Qealings with distributors and retailers, and an exemption for 
coordinated advertis~ng. Such ~n~;t~'st Qxemptiona m~ght be 
appropriate i£ it could be demonstrated that, witt-out such 
exempti~~~, Bnf.ore.ment of the antitruot l~wD would p4evenL 
OonQUCe that is necessary to further the objective of redu~ing 
the inci.dence of tobacco Ul:lc among In:l.110.t~. 

In the Dcp~rtment'~ vl~w, an ant1~rust exemption is not 
neaded to enable tohacco product. manufactur.~s to raise the price 
ot tobacco !,-c'ouucts 1n order to decreaDe demand for them among 
minors, or to finance any government. education or health ~rogra~ 
designed to curtail tobacco use and alleviate its adverse health 
effects. These object~ves can be advanced to the ~~mp extent by 
means that do not pe:rm1t the tobacco companies to engage in 
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condvct that, Q~t for an exemption, would violate the antitrust 
laW8, Fo~ ox4mPl~, l~oeing an asselSment against; tobacco 
companies, as some have proposed, would have effects an bath 
price and ~emand. Once the amount to be assessed against the 
tobacco COlIIPanies were set, the tobacco companies would pas" t".hp 

costs of the assessment. t.hrough the marketing chain to their 
consumers. Unlike an antitrust; exemption fnr prieQ-f1xing, whieh 
could have the perverse effect of increasing the profite of the 
tobacco cOlllPanies at t:h.. p.xpena.. of eonsumeZ'1Il wno Q:t:'e I>.dd1ct.ed to 
tobacco, s~ch an assessment would achieve the desired price 
tnr.'r$a"", foZ' tobacco p:t:'o4uct.g without furthe.- elll.lul,lug cne 
tobacco comp.ulies as II. result. f"\M~,,",'fv/V~ 

'I'he Department also believes anti is 
noL zU'iI",l!Ied so chat tObaoco act 
collectively to guard aga1nst the of distributors and 
retaiLers undermining efforts to the extent to which minors 
are exposed to tODaCOO products. AdeQUl1te compliancfl "mona 
distributors and retailers with any le~al requirement that they 
make tobacco products less acceMa1hlA to minors can b~ enforced 
directly gy federal, state, and local governments. Moreover, if 
leaiRl~t:in" provides suffici .. nt ine~ncivc3 for indiviQuol Lu~~~co 
product manufacturers to sales of their tobacco 
products to minorg d . , ,manufaC1:urers can be 
expected to take steps on their 0 to ensure cooperation by 
their di"tributo:r. ... ""C1 ret:ililera _ 'l'here should be no need for 
the type of coordinated conduct ng manufacturers that might 
violate t:he anti1:rust .1.a...... "'-"-" (;\ i" ef.{,.,l, h. ""duLl-

The Department is more recePtive to the possibility of an 
antitrust exemption alloll7incr tobacco prodlll":t. man~\f .. et!.1:t:'.r" to 
engage in coordinated advertising and marketing -- although the 
1'epartment still would w~nt, to 41xamine th~ aecir;1bility of .. ueh 
an exemption closely in the eontaxt of the overall legislation. 
~\ll":h an .xamptiQn mi\Jbt not be n"cell.a1."Y if Ol.lI"'L· prov!s,"-ons in 
court orders or legislation were sufficient to ensure that 
adveX"t;ieing and lII4rketing li'L·ogrclUuI;; were SUitably restricted. If 
such measures are no~ fully available, h0W8ve~, a limited 
ontitrust 8XI!lmpt:.ion ~!yh be appropriate to further the 
overriding goal of reduc' g)tobacco uSe by minora, Any such 
~en1PL.i.un WOUld need to drafted narrowly and carefully so as 
to minim1ze the risk th it could be used to clOak 
antiCOll\Petitive cOllabo ation by tobacco manufacturers beyond 
that necessary to achi. e that overriding gORl . . l 

I I ,.- h> Ifo.e J,.... U- .--j 
"'" "I.f "-~, y....w.'1 a..v-. \ ,\ I '" 't t'"""v 0 
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FROM: SCHROEDER, L. 

Soma have attempted to answer the concerns regarding the 
ozoeation of ant:i.trust exemption!! by flU\ilIl<;!:;\.lnor that leg1s.1acion 
should provide that exemptions for particular conduct will be 
<.;unc.l1tioned on aa hoc ,",ulOlc1ce Department IIpproval. We strongly 
urge you not to pursue such an approach, whiCh would take the 
Department outsic;'i.e its traditional law enforcement ro1 .• and turn 
it into II. regUlatory body .. That would require thp. ~rp.ation of a 
entirely new regulatory apparatus within the Antitrust Division 
~ raise a host of auestion~ rAoar.ding such important 
considerations as pro~edural due process, and it could 
signi¥i~~n~ly incr~asQ the Antitrumt Division'lI need fo~ 
resources .and risk distracting it from its law enforcement 
mission. 

P.5/5 

We reo-liz.:. UJs\. t\ntitrust: 1s just one 0:1: mo.ny important 
policy factors Congreas must consider in gQveloping effective 
legiBla~1on to deal with the health problems associated with 
tohacco use. If, notwithstanding our concerns. you shouln c'I"'l"!i.de 
to move fOl:Ward with conlideration of antitrust exemptions, t.he 
Department wOlI.ld be pleased to work wit'." ynu in crafting- them ao 
narrowly and precisely as possible to ach~.eve their purpose 
without creating unne~~ARft~ ~t:i.competit!ve offcct3. 

Th .. Office of Managenlon!; Q11d :Budget Advise.. ~ll<lt ~rom the 
standpoint of the Administration's pre, gram tl:\ere is no objection 
to the lIIubntio"don of. this :t:t.!Ju.rt. 

Tl .... "k. you for your interae t 1n the Pepll;J;'tl\Ient' s views and 
for your support of federal antitrust enforcement. 

Sincerely, 

Andrew 1"0is 
Assistant Attorney General 
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\l..... l" L" ..... L S . 

8~ 
Dear Chairman DeWine: 

c.c.: D"", 1 o,\J~ 
In response to your and Senator Kohl's request, this letter contains the 

Department of Justice's evaluation of the proposal to create an antitrust exemption 
for tobacco product manufacturers as part of the tobacco settlement legislation 
currently under consideration. Although our evaluation is necessarily preliminary 
and is subject to revision as consideration of the overall tobacco settlement 
legislation progresses, the general principles expressed herein are likely to be 
applicable to any tobacco settlement legislative proposal that includes an antitrust 
exemption. 

The American economy is based on free-market principles. In essence, 
businesses generally are free to choose the products and services they will offer and 
the prices they will charge. At the same tim.e, individuals are free to choose the 
products and services they will purchase, taking into account the prices charged for 
such goods and services. Competition among businesses, each attempting to be 
successful in seIling its products, leads to the best quality products, the lowest prices 
and the highest level of innovation. 

The antitrust laws are designed to prevent this freedom of choice from being 
undermined through anticompetitive means. Those laws ensure that businesses will 
not stifle competition to the detriment of consumers. 

The importance of antitrust to our economy has been recognized numerous 
times by the Supreme Court. The Court has stated that price agreements are illegal 
under the antitrust laws because they are a threat to "the central nervous system of 
the economy," United States y Socony-Vacuum Oil Co., 310 U.S. 150,226 n.59 
(1940), and that the antitrust laws represent "fundamental national economic 
policy." Carnation Co y. Pacific Westbound Conference, 383 U.S. 213,218(1966). 
The words of the Court that perhaps best express the true importance of the antitrust 
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laws are the following: "Antitrust laws in general, and the Sherman Act in particular, 
are the Magna Carta of free enteIprise. They are as important to the preservation of 
economic freedom and our free enterprise system as the Bill of Rights is to the 
preservation of our fundamental personal freedoms." United States y. Topco 
Associates. Inc., 495 U.S. 596,610 (1972). 

Because of the importance of the antitrust laws to the nation's economic 
policy, exceptions to the antitrust laws should be made very sparingly. Antitrust 
exemptions should be enacted only in eJtGeeaiflglrrnre instances in which the 
fundamental free market values underlying the antitrust laws are eempeHiftgly a 

outweighed by a siefHil.paramount policy objective. Even in those instances, any 
antitrust exemption must be carefully and narrowly crafted to address that objective 
in the least anticompetitive method available. 

Having these general principles in mind, the Department has evaluated the 
various antitrust exemptions currently under discussion in connection with the 
proposed tobacco settlement legislation. As we understand it, the principal antitrust 
exemptions for tobacco product manufacturer conduct that have been mentioned as 
possibilities are an exemption for price-fixing, an exemption for dealings with 
distributors and retailers, and an exemption for restricting advertising. Such 
antitrust exemptions might be appropriate if it could be demonstrated that, without 
such exemptions, enforcement of the antitrust laws would prevent conduct that is 
necessary to further the objective of reducing the incidence of tobacco use among 
minors. 

In the Department's view, an antitrust exemption is not needed to enable 
tobacco product manufacturers to raise the price of tobacco products in order to 
decrease demand for them among minors or to finance any government education or 
health programs designed to curtail tobacco use and alleviate its adverse health 
effects. These objectives can be achieved without permitting the tobacco companies 
to engage in conduct that, but for an exemption, would violate the antitrust laws --
by imposing an assessment against tobacco companies, as some have proposed. 
Once the gg'lSIB:meIit pt:ggram atlOOs Me Qet(lFmiBed aeEl ~amount to be assessed 
against the tobacco companies is set, the tobacco companies will pass the costs of 
the assessment through the marketing chain to their consumers .• <\ny:further L. 

increase in pReas desired in order to redl:tee tei:laGG9 lise could he achieved djrectlL 
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~~~~~mm~mr~~~~~~rre~~~~~ Unlikeanantitrmt I 
exemption for pric lXing, which could have the perv e effect of increasing the 
profits of the tab 0 companies at the expense of cons ers who are addicted to 
tobacco, would achieve the desired pric increase for tobacco 
products without further enriching the tobacco compani s as a result. 

The Department also believes that an antitrust ex ption is not needed in 
order to enable tobacco product manufacturers to ensure that their distributors and 
retailers do not undermine the objective of reducing use f tobacco products among 
minors. Adequate compliance among distributors and re . ers with any legal 
requirement that they make tobacco products less access Ie to minors can be 
enforced directly by federal, state, and local govemmen Moreover, if the 
legislation provides sufficient incentives for tobacco pro ct manufacturers to 
ensure that sales of their tobacco products to minors decl e satisfactorily, 
manufacturers can be expected to take steps on their own to ensure cooperation by 
their distributors and retailers. There should be no need r the type of coordinated 
conduct among manufacturers that might violate the anti t laws. ~ 

lMave.. I'tle~ h ..... -h, 

TheDepartment~~~~~'~~~~~~ffih~~ 
exemption to permit tobacco product man ers to c ordinate their adve~:r.t . I.J-
and marketing in order to direct them aw from minors Such an exemption rMj 

not be necessary if restricti on advertising and marketing directed at -H. ..... ~ ... 
minors were . ded in court 0 s as part of the settlement, if,cr>nstitutionally 
permiss' e government restri ons on such advertising and marketing were, !1A KiM .. ,\.1.., / 
inel 00 in the legislation, if the legislation gave the tobacco manufacturers! "St;~ 

. . incentives to direct their advertising and marketing away from 
inors. If RBRe Jthese all:8I\IlIIHfvesrfs.iWla:i:k~e;iI:nd-if.1~trditnalielEi-eHiMlfIisHig 

O¥'~ldHlg1~d-ornmcrciJl£g1prnrK:Ct:rlJ[ge-bymiIl(}jrsJ a limited antitrmt exemption 
might be appropriate Any ch exemption should be drafted narrowly and carefully 
so as to minimize the 'sk at it could be used to cloak anti competitive 
collaboration by tobacco cturers' beyond that necessary to achieve ~t 
overriding goal. 

Some have atte 
antitrust exemptions b 

h, ~ '"""il.u..< t\.u.... 011 In' i J i "1 ~ «O.J ~ .... ku ~ 
10\,,.« 0 u. ~ l.y LMil-t(!V.s. 

ted to answer the concerns regarding the creation of 
suggesting that legislation should provide that exemptions 
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for particular conduct will be conditioned on ad hoc Justice Department approval. 
We strongly urge you not to pursue such an approach, which would take the 
Department outside its traditional law enforcement role and tum it into a regulatory 
body. That would require the creation of a entirely new regulatory apparatus within 
the Antitrust Division and mise a host of questions regarding such important 
considerations as procedural due process, and it could significantly increase the 
Antitrust Division's need for resources and risk distracting it from its law 
enforcement mission. 

I realize that antitrust is just one of many important policy factors Congress 
must consider in developing effective legislation to deal with the health problems· 
associated with tobacco use. If, pot\Jidthstafttling ow cotlccmiYQu should decide to 
move forward with consideration of antitrust exemptions, the Department would be 
pleased to work with you in crafting them as narrowly and precisely as possible to 
achieve their purpose without creating wmecessary anticompetitive effects. 

Thank you for your interest in the Department's views, and for your interest 
in antitrust enforcement. 

TOTAL P.05 
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Antitrust Division 

950 Pennsylvania Avenue, N.W 
Washington, D.C. 20530-0001 

Fax Number: 202-616-7320 
Voice Number: 202-514-2410 

The infonnation contained in this facsimile is government privileged and confidential infonnation intended only faT the use of the 
addressee(s) listed on this coversheet. If the reader of this message is not the intended recipient(s), you arc hereby notified that any 
dissemination, distribution or copying of the telecopy is strictly prohibited. If you have received this facsimi1e in error, please 
itnmediaIe1y notifY the sender at the telephone number listed on this coversheet and the original facsimile must be returned via the Un ited 
Stales Postal Service to the address above. Thank you. 
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of: 
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FAX COVER SHEET 

January 30, 1998 

Elena Kagan 

202-456-2878 

A. Douglas Melamed 

Pages Sent (including this sheet): 6 

Remarks: Here's the draft. Our response was expected in mid-January. 
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Enclosed £or your review is our response to Senators DeWine 
(Antitrust Subcommittee Chairman) and Kohl (Ranking Minorit~ on 
Antitrust Subcommittee) regarding their request fOr our views on 
the need for antitrust exemptions in tobacco settlement 
legislation. We would like to send a response to them next week. 
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DRAFT 1115/98 

Dear Chairman De Wine: 

In response to your and Senator Kohl's request, this letter contains the 
Department of Justice's evaluation of the proposal to create an antitrust exemption 
for tobacco product manufacturers as part of the tobacco settlement legislation 
currently under consideration. As a preface to our evaluation, let me note that it is 
necessarily preliminary, and the analysis contained herein is subject to revision as 
consideration of the overall tobacco settlement legislation progresses. Having said 
that, it is also important to note that the antitrust laws are crucial to the effective 
functioning of the American economy and the general principles expressed herein 
are likely to be applicable to any tobacco settlement legislative proposal which has 
as one of its parts an antitrust exemption. 

The American economy is based on free-market principles. In essence, 
businesses generally are free to choose the products and services they will offer and 
the prices they will charge. At the same time, individuals are free to choose the 
products and services they will purchase, taking into account the prices charged for 
such goods and services. The antitrust laws are designed to prevent this freedom of 
choice from being undermined through anticompetitive means. 

Competition among businesses each attempting to be successful in selling its 
products, leads to the best quality products, the lowest priees and the highest level 
of innovation. The antitrust laws ensure that businesses will not stifle this 
competition to the detriment of the consUlller. 

The importance of antitrust to our economy has been recognized numerous 
times by the Supreme Court. The Court has stated that price agreements are illegal 
under the antitrust laws because they are a threat to "the central nervous system of 
the economy," United States y. Soeony-Vacuum OJ! Co., 310 U.S. 150,226 n.59 
(1940), and recognized that the antitrust laws represent "fundamental national 
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economic policy." Carnation Co. v. Pacific Westbound Conference., 383 U.S. 213, 
218 (1966). The words of the Court that perhaps best express the true importance 
of the antitrust laws are the following: "Antitrust laws in general, and the Sherrilan 
Act in particular, are the Magna Carta of free enteIprise. Tbey are as important to 
the preservation of economic freedom and our free enteIprise system as the Bill of 
Rights is to the preservation of our fundamental personal freedoms." United States 
v Topco Associates. Inc., 495 U.S. 596, 610 (1972). 

As a consequence of the importance of the antitrust laws to the nation's 
economic policy, exceptions to the antitrust laws should be made exceedingly 
sparingly. Indeed, antitrust exemptions should be enacted only in exceedingly rare 
instances in which the fundamental free market values underlying the antitrust laws 
are compellingly outweighed by a clearly paramount policy objective. Even in those 
exceedingly rare instances, any antitrust exemption must be carefully and narrowly 
crafted to address that objective in the least anticompetitive method available. 

Having these general principles in mind, the Department has evaluated the 
various antitrust exemptions currently under discussion in connection with the 
proposed tobacco settlement legislation. As far as we can determine, the principal 
antitrust exemptions for tobacco product manufacturer conduct that have been 
mentioned as possibilities are an exemption for price-fixing, an exemption for 
dealings with distributors and retailers, and an exemption for restricting advertising. 

Such antitrust exemptions might be appropriate ifit could be demonstrated 
that, without such exemptions, enforcement of the antitrust laws would prevent 
conduct that is necessary to further the objective of reducing the incidence of 
tobacco use among minors. 

In the Department's view, an antitrust exemption is not needed to enable 
tobacco product manufacturers to raise the price of tobacco products in order to 
decrease demand for them among minors and to finance any government education 
or health programs designed to curtail tobacco use and alleviate its adverse health 
effects. It appears that these objectives can be achieved without enabling the 
tobacco companies to violate the antitrust laws -- by imposing an assessment against 
tobacco companies, as some have proposed. Once the needs 
are determined and the amount to be assessed against the toba 0 companies is set, 
the tobacco companies will pass the costs of the assessment ugh the marketing 
chain to their consumers. Any further increase in prices de d in order to reduce 
tobacco use could be achieved directly by increasing fede I and state excise taxes 

1 u.Y\, t (. lu", \ H-
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on tobacco products or indirectly by[individuall~penalizing each firm for excessiVe] eo.lv_c.G 
consumption of its products by minors, Unlike an antitrust exemption for price ,-...l\.<L' 

fixing, which could have the perverse effect of increasing the profitability of the 
tobacco companies at the expense of consumers who are addicted to tobacco, the 
measures outlined above would achieve the desired price increase for tobacco 
products without further enriching the tobacco companies as a result 

The Department also believes that an antitrust exemption is not needed in 
order to enable tobacco product manufacturers to ensure that their distributors and 
retailers do not undennine the objective of reducing use of tobacco products among 
minors. If, as some have suggested, ~ach tobacco product manufacturer is made ] ea-ly-c.o 
subject to significant penalties to tl1f extent that sales of its own tobacco products to -r-ll;~ 
minors do not decline satisfactorily jthat will create sufficient incentive for each 
manufacturer to take steps on its own to instill cooperation in its distributors and 
retailers. There will be no need for the type of coordinated conduct among 
manufacturers that might violate the antitrust laws. And in any event, compliance 
among distributors and retailers with any legal requirement that they make tobacco 
products less accessible to minors can be enforced directly by federal. state, and 
local governments. 

Nor does the Department currently believe an antitrust exemption is needed 1 
to enable tobacco product manufacturers to coordinate their advertising and 
marketing to direct them away from minors. Some have raised concerns that if 
advertising restrictions are enforced by government., they might be challenged under 
the First Amendment According to this view, in the event of a successful 
constitutional challenge, the manufacturers would be left to "enforce" the advertising 
restrictions themselves, Individual manufacturers might find it difficult to restrain 
themselves, the argument goes, without some assunmce that their competitors were 
similarly restraining themselves rather than stepping into the vacuum to increase 
their own sales to minors. But such an agreement among the manufacturers, it is 
feared, would be subject to challenge under the antitrust laws. . 

But this is another objective that apparently can be achieved without creating 
an antitrust exemption. Even assuming that government enforcement of advertising 
restrictions proves to be impermissible under the First Amendment -- a questionable 
assumption, given the restrictions against cigarette advertising that have aJready 
withstood c nstitutional challenge, see,~, Penn Advertising of Baltimore Inc. v . 

. C . 0 B Ii ,63F.3d 1318(4thCir.1995),~denied, 
69 (1997) - each tobacco product manufacturer would make its own 
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calculation of the costs and benefits of directing its advertising away from minors. I . 
And if each manufacturer faces stiff penalties for failure to reduce use of its own ] tJJ ~"'f~ Co .. 

tobacco products by minors, it should have ample incentive to cw"b its advertising tWA!kCb 
directed at minors without the need to collaborate with its rivals. 

In fact, relying on coordination among tobacco product manufacturers to 
achieve the objective of reducing advertising directed at minors, in the absence of 
sufficiently high penalties directed at each manufacturer individually for its own 
products, likely would prove elusive, because the success of even the collusive 
approach would still depend on the manufacturers' incentives to reduce sales to 
minors. In short, the penalty Probt!IY is needed to achieve the objective in any 
event The antitrust exemption is flittle import - except for unintended 
competitive harm it might cause. "-' -u~ -1W.y.....k tw~ t...... 

. . "'"\---"'y n....""1 ....... -n..&'"\ .". 

Some have attempted to answer the concerns regarding the creation of 
antitrust exemptions by suggesting that legislation provide that exemptions to 
particular conduct be conditioned on ad hoc Justice Department approvaL We 
strongly urge you not to pursue this approach, which would take the Department 
outside its traditional law enforcement role and turn it into a regulatoty body. This 
would require the creation of a entirely new regulatory apparatus within the 
Antitrust Division, and raise a host of questions regarding such important 
considerations as procedural due process, which could significantly increase the 
Antitrust Division'S need for resources as well as risk distracting it from its law 
enforcement mission. If Congress deems such a regime to be required, it more 
appropriately should be placed in a regulatory, not law enforcement, agency. 

I realize that antitrust is just one of many important policy factors Congress 
must consider in developing effective legislation to deal with the health problems 
associated with tobacco use, and if you should decide to move forward with 
consideration of antitrust exemptions, the Department would be pleased to work 
with you in crafting them as narrowly and precisely as possible to achieve their 
purpose without creating unnecessary anticompetitive effects. 

Thank you for your interest in the Department's views, and for your interest 
in antitrust enforcement. 

TOTAL P.06 
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Oc~ober 31, 1991 

The Honorable Orr1n G. Hatch 
united states Senator 
Chairman, Commi~tee on the Judiciary 
United States Senate 
Washington. D.C. 10610-6275 

Dear Senator Hatch: 
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At the October 29, 1991 hearing of ~he Subcommit~ee on 
Antitrust, Business Rights and C~etit1on, you asked for Philip 
Morris's estimate of ~h~ retail price of cigarettes in 2002 and 
2007 that: would result if the national tobacco settlement as 
proposed on June 20 were enacted into law. 

Philip Morris's estimate is that the retail prices of 
cigarettes will rise in nominal terms by an absolute minimum of 
$1.20/pack by 2002 and $1. 52/pack by 2007, reflecting increases 
of 66' and 84' respectively over present average prices. 

In real terms, .b..!.:.. expressec1 ill 1991 dollars, the retail 
price increases will be a minimum of $l.06/pack in 2002 and 
Sl.19/pack in 2007. reflec~ing increases of 58' and 65\ 
respectively. 

• 
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The retail price structure is set 

IS/pack) August 
1991 

On-gOing Settlement l 

Industry Price2 0.B3 
Federal Excise Tax] 0.24 
State Excise Taxes 0.33 
Trilde l"Iar?in 0.34 
Sales Tax 0.08 

Total 1.B2 

Increase Venus 
August Retail Price 

$ , 

forth below: 

2002 2001 
0.72 0.B3 
0.97 1.13 
0.39 0.39 
0.33 0.33 
0.48 0.51 
0.13 O.lS 
3.02 3.34 

1.20 1.52 
65.9% 83.5\ 

Philip Morris believes that the foregoing estimates are 
conservative as they exclude the following: 

• any increases in state excise taxes which have historically 
risen at an annual rate of approximately St. 

• any price increase to reflect the imposition of surCharges 
that would result from failing to meet specified youth smoking 
incidence reduction targets. 

• any price increases to reflect the industry's obligations with 
. regard to defense costs and those judqment or settlement costs 
which remain the obligation of the industry and plaintiffs' 
attorney's fees. 

Finally, in the esti~te, the wholesaler and retailer 
margins expre~sed as a percentage of retail price are projecteM 
to decline from a prevailing level of 19' to 16% in 2002 and 15' 
in 2001. 

The Philip Harris estimate may also be compared with the 
estimates of Wall Street analysts who are projecting retail price 

, Reflects on-going payaencs inflated at tne m1nLmum escalmtor of 3'. 
z As~umes indust~y p~iCR will increase by an annual inflation race or 2.5'. 
, Reflects an increase in the federal ~xcisa ~ax of SO.lD/pack in 2000 and 
SO.lS/pack 1n 2002. 
• ~flectS prevailing national avera;e taX of 4.7'. 

Iai 003 
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inc~eases in real terms, i.e., eKpressed in 1997 dollars, of 
between Sl.10/pack and $l:Ii7pack by 2002 ~nd 51. SO/pack and 
S2.02/pack by 2007. Thus, according ~o these analysts, the terms 
of the proposed 'national tobacco resolu~ion, as they currently 
stand, would increase the real retail price of cigarettes by up 
to 65' in 2002 and 111' by 2007. 

At the same hea~in9 you also requested our proposed language 
'" for the antitrust exelllpt1on. I am enclosing our proposed draft 

language for such an exemp~ion. 

Please let me know if 1 can be of any further assistance. 

MGK/tv 

'., 
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The Honorable Janet Reno 
Attorney General 
U.S, Department of Justice 
10th and Constitucion Ave., NW 
WaShington, DC 20530 

Dear General Reno:', 
: 

October 29, 1997 

As you know, the proposed global tobacco settlement includes a 
provision grancing broad antitrust immunity to the tobacco industry. 
Currently, the Subcommittee on Antitrust, Business Rights and 
Competition is ih the process of determining whether an antitrusc 
exemption is ac~ally required to help meet the goals of the proposed 
agreement and, if so, how that exemption should be crafted. We are 
very concerned that the draft immunity provision has thus far received 
little attention and that, while a carefully crafted proposal is 
something of which we could all be proud, the failure to develop 
appropriate language could result in a final product that all of us 
end up regretting for decades to come. 

For that reason, and given the Justice Department's expertise in 
this area, ~e Ta~est that you instruct the Antitrust Division to 
undertake an analysis of the competitive impacc of the proposed 
exemption. As part of this analYSis, we ask that the Division 
determine whether any such immunicy is necessary and, if you conclude 
that it is, provide us with statutory language that you believe is 
appropriate. In order co incorporace your ideas in any legislation to 
be introduced, we request that the Division complete its work wi chin 
sixty days. We also request that you ensure your analysis has the 
involvement of the President, whose support will be crucial to any 
bipartisan solution. 

Thank you for your consideration of this important matter. 
Please feel free co call us with any additional questions or concerns, 

~,f!kw~ 
MIKE DeWlNE 
Chairman 
Antitrust, Business Rights 

and compecition Subcommittee 

Since e y', 

H R KOHL 
Ranking Member 

cc: President William Jefferson Clinton 
Joel Klein.!, Assistant Attorney General 
Bruce Reed, Domestic policy Adviser 
Donna Shalala, Secretary of Health and Human Services 
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Price Fixing in Smoke-Filled Rooms 

One of the major goals of antitrust policy is to prevent companies from getting 
together to fix prices. In most cases, such behavior is illegal irrespective of any 
potential mitigating circumstances: (such as achieving greater production 
efficiencies). But some antitrust experts worry that the pending tobacco settlement 
might relax this constraint. 

Competition versus collusion. Even·in highly concentrated industries, where prices 
may be higher than would prevail under perfect competition, rivalry among firms and 
the illegality of explicit collusion tend to keep prices below the level that would 
maximize overall industry profits. In the tobacco industry, for example, two firms 
account for about three-quarters of U.S. sales, with three other firms accounting for 
most of the rest (see chart). Gross profit margins in the industry are high, accounting 

Market Shares, 1995 for about 30 to 35 cents of the $1.85 price 
of a pack of cigarettes. More intense 

Ph"Ip price rivalry among existing firms or the 
entry of new fums into the market would 
probably squeeze these margins and push 
prices (net of excise taxes) closer to 

Llgg." production costs. Nevertheless, the 
Lori!l.,. current market price appears to be far 

below the price that would maximize 
overall industry profits. 

How higb can they go? Statistical evidence suggests that consumers would reduce 
purchases of cigarettes by about 4 percent in response to a: 1.0 percent increase in 
price. Faced with such "inelastic· demand, the industry could increase profits by 
raising prices: The gain in profits ori the cigarettes it continued to sell would more 
than offset the loss in profits resulting from selling fewer cigarettes. Over time, 
consumers would probably demonstrate a greater price responsiveness as fewer 
people take up smoking and more people quit. At some point, further increases in 
prices would be unprofitable because the losses from reductions in quantity sold 
would offset the gains from higher prices. One economist has calculated that the 
profit-maximizing price is at least $,1.00 a pack, but it could be higher than that. In 
short, if finns were free to collude; they would have an incentive to raise prices 
substantially. 

Implications, Tn general, the antitrust laws forbid collusion to fix prices because 
higher prices increase industry profits at the expense of consumer welfare and 
economic efficiency. In the case of cigarettes, however. higher prices further the 
social policy goal of reducing smo\(jng. The tobacco settlement does not give the 
companies carte blanche to raise prices, but it docs illustrate how two desirable 
public policy goals can come into conflict. 

Weekly Economic Briefing. 3 
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Bruce Reed 
Domestic policy Council 
The White House 
OEOB, Room 216 
Washington, D.C. 20500 

Re: Tobacco Settlement 

Dear Bruce: 

------... -._-_ . ..•.. ,-----------------------_ .. _----.... _.--.... """" ......... 

DEPARTMENT OF JUSTICE 
Antitrust Diyisio~ 

JOEL I. KLEIN 
Assistant Attorney General 

Main Justice Building 
950 Pennsylvania Avenue. N. W. 
Washington, D.C. 20530-0001 
(202) 514-2401 1(202) 616-2645 (f) 

imtitrust@justice.usdoj.goY (In,,,,,,,) 

http://www.usdoj.gov (World Wide Web) 

July 29, 1997 

It was good to talk to talk to you about the tobacco 
settlement, and I look forward to working with you on these 
issues in the future. 

As you know, some of our economists prepared a memorandum a 
few weeks ago outlining our preliminary thoughts on a number of 
issues. For obvious reasons, one point that I want to highlight 
is our concern about the proposed antitrust exemption. 
Ordinarily, of course, we are very reluctant to support 
exemptions from the antitrust laws. Those laws embody important 
principles that should be generally and widely applied and any 
exemption always makes the next one easier. Insofar as antitrust 
laws may prevent the tobacco companies from enhancing their 
profits by anticompetitive conduct, their continued application 
might be especially desirable in these circumstances. 

To be sure, if there were overriding public health 
considerations that could be served only, or most efficiently, by 
a limited relaxation of ordinary antitrust principles, a narrow 
exemption might be worth considering. I am not confident, 
however, that a simple desire to reduce tobacco consumption by 
increasing cigarette prices merits an exemption here. Cigarette 
price increases might best be achieved by some form of excise tax 
or other penalty that would reduce consumption without enabling 
the tobacco companies to profit from increased prices. If such 
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Bruce Reed 
July 29, 1997 
Page 2 

alternatives are not available, and it is thought desirable to 
permit the tobacco companies to coordinate their behavior in 
order to raise prices or otherwise to further public health 
objectives, we would urge that any antitrust exemption be drawn 
as narrowly and precisely as possible so as not to permit more 
anticompetitive behavior than necessary to achieve those 
objectives. 

I look forward to discussing this and other issues at your 
convenience. 

cc: Larry Summers 
Janet Yellen 

Jo 

rely, 

( . 
I. Klel.n 
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August 29, 1997 

Mr. Bxucc Reed 
Assi~tllllt to the President for Domestic Policy 
The White House 
Washington, D. C. 20500 

Dear Bruce: 

I wanted you to be aware that the Congressional Task Fo~ on Tobacco and Health has 
writteo Chairman Pitofsky of the Federal Trade Commission, requesting an analysis of the 
potential cc:onomic impact of the proposed tobacco settlement on ciprettc prices. As you will 
see ill the attached letter from the Task Force, they have requested that we provide the analysis 
by Sept~'Dlber IS, 1997. 

Jodie Bernstein, the FTC Director of Consumer Protection and I would welcome II brief 
meeting, or at least a phone conservation with you about this matter and a general discussion of 
FTC a(:tivities on tobacco. Elizabeth Drye of your office, informed us that White House 
Counsel recommended that the FTC not participate ill the White House "working group" on the 
tobacco settlement ... but I feel it is important that you arc a'W8le of our activities. 

If It briefmeeting is possible or if a phone call works out better for you, please contact 
me on 2021326-2468. Jodie Bernstein can be reached on 2021326-3430. 

Thanks for your attention. Jodie and I feel s1rOngly that you should know what 
Commission activities are ongoing and I look forward to hearing from you. 

With every good wish. 

• 

Lorraine C. Miller, Director 
Office of Congressional Relations 
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The Honorable Raben Pitofaky 
Chainnan 
l"edexal Trade Commission 

August 1. 1997. 

SWh Sttset & Pennsylvania Aveuue. N.W. 
Washington, D.C. 20580 

Dear CbaInaan PitofsIty. 

As you are aware, the proposed QlmprehcDsivc scrtlcrnCllt with the tobacco 
industty will profoundly alter the competitive structure of the tobacco industry in the 
United SrAtcs. We I.UldersWId dIa.t the Federal Trade Commission has previously 
reviewed the potential impact of mergers and other competitive issues in this iJldustry. 
In liiht of your experience with these issues, we are requesting that you provide us with 
an Ilnalysis of the potential economic impact of the proposed selflement OD ciSa.rette 
prices. industry profits and sovernment revenues. Such an analysis would be ot great 
assistanCe to us in our review of the proposed aettlctnCnt. We request !hat you provide 
us with the nquested analysis no later than September 1 S. 1997. 

SiJK:erely. 

'0 
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